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out of a violation of a binding rule of international law. The alien, 
therefore, even when held for service by municipal law, has still 
available the extraordinary remedy of appeal for diplomatic protection 
to his national government. 16 

As a matter of administrative law, the draft boards have the same 
status as immigration boards, whose findings of fact are "final," even 
as to the question of alienage, on condition, however, that the board 
acted within its jurisdiction and that the petitioner had a fair hearing 
and opportunity to present his evidence. 17 It was therefore properly 
held in Angelus v. Sullivan (1917, C. C. A. 2d) 246 Fed. 56, 62, 
and in United States v. Heyburn (1917, E. D. Pa.) 245 Fed. 360, that 
the finding of the draft board on the fact of alienage was conclusive. 
But where the facts are not in dispute, the application of the statute 
is a mere question of law, which is subject to review by the courts. 18 
The District Court for the Southern New York District would seem, 
therefore, to have been in error 18 in considering itself bound by the 
"decision" of the draft board, the only question in dispute having been 
the application of sections 2 and 5 of the Act to the particular facts, 
which were not in dispute. Habeas corpus after detention 20 or certi- 
orari, 21 but not injunction to restrain the draft boards from certifying 
the complainant, 22 is the appropriate remedy to try the legality of the 
action of the military authorities in the enforcement of the draft act. 



NOTES SIGNED IN A REPRESENTATIVE CAPACITY: HAS THE NEGOTIABLE 
INSTRUMENTS LAW CHANGED THE FORMER RULES? 

Before the passage of the Negotiable Instruments Law it was gen- 
erally held that such words as "agent," "trustee," or "president" 
after the signature on a bill or note, whether or not followed by the 
name of the person, organization or corporation represented, were 
prima facie mere descriptio personae and did not make the instrument 
in form the obligation of the principal, or furnish constructive notice 



"It is understood that the Department of State has already granted the 
requests of various countries for the release of their nationals. 

"See United States v. Sing Tuck (1904) 194 U. S. 161, 24 Sup. Ct. 621; 
United States v. Ju Toy (1905) 198 U. S. 253, 25 Sup. Ct. 644. 

a Cf. Gonzalez v. Williams (1904) 192 U. S. I, 24 Sup. Ct 177. 

M In United States v. Finley, supra. 

"See Ex parte Bolhnan (1807, U. S.) 4 Cranch 75, 114, 125; United States v. 
McBratney (1881) 104 U. S. 621, 624; Chin Yow v. United States (1908) 208 
U. S. 8, 28 Sup. Ct 201. But see United States v. Heyburn, supra. 

" See Angelus v. Sullivan, supra, at p. 63. 

"Ibid. p. 64, on the ground that courts of equity limit their relief to the pro- 
tection of property rights. See also In re Sawyer (1888) 124 U. S. 200, 210, 8 
Sup. Ct 482, 487. 
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of an intent to bind the principal rather than the individual signer. 1 
Authorities were in conflict on the question whether extrinsic evidence 
could be introduced to show such an intent together with actual notice 
thereof to the holder at the time he took the instrument, and thus 
relieve the signer of personal liability if in fact authorized to bind 
the principal; but the tendency of the later authorities was to allow 
such evidence. 2 

Section 20 of the Negotiable Instruments Law deals with this sub- 
ject as follows: 

"Where the instrument contains or a person adds to his signature 
words indicating that he signs for or on behalf of a principal, or in a 
representative capacity, he is not liable on the instrument if he was 
duly authorized ; but the mere addition of words describing him as an 
agent, or as filling a representative character, without disclosing his 
principal, does not exempt him from personal liability." 

In considering whether this section has changed the preexisting law 
two questions are suggested by recent decisions. The first arises where 
the word "agent" or the like after the signature stands alone, and 
the name of the principal does not otherwise appear. Such a case 
seems to come squarely within the last clause of the section. Was this 
clause intended to furnish an exclusive and exhaustive test of personal 
liability in the cases to which it refers ? Or to put the question more 
broadly, not limiting it to this clause alone, was the law on this point 
completely codified so that the question of liability must be determined 
solely by reference to the statute? At least one court is apparently of 
opinion that both these questions must be answered in the affirmative, 
and that one who signed as "secretary" or "agent" without further dis- 
closure must be held personally by the express language of section 20. 3 
Simplicity and uniformity, two of the principal objects of codification, 
would be served by such a construction. On the other hand the lan- 
guage of the clause is not as explicit as might have been expected 
had this been the intention. It does not declare, as it easily might 

'Taft v. Brewster (1812, N. Y. Sup. Ct.) 9 Johns. 334; First Nat. Bank v. 
Wallis (1896) 150 N. Y. 455, 44 N. E. 1038; Burlingame v. Brewster (1875) 79 
111. 515, 22 Am. Rep. 177; Davis v. England (1886) 141 Mass. 587, 6 N. E. 731. 
See also Leadbitter v. Farrow (1816, K. B.) 5 M. & S. 345, 348, per Lord 
Ellenborough, C.J., and cases collected in 7 Cent. Dig., Bills & Notes, sees. 
260-262. 

' Kean v. Davis (1847, Ct. Err.) 21 N. J. L. 683; Metcalf v. Williams (1881) 
104 U. S. 93; Schmittler v. Simon (1889) 114 N. Y. 176, 21 N. E. 162; Keidan 
v. Winegar (1893) 95 Mich. 430, 54 N. W. 901; Pack v. White (1880) 78 Ky. 
243, 244 (semble) ; contra, Collins v. Buckeye State Ins. Co. (1867) 17 Oh. St 
215; Tannatt v. Rocky Mt. Nat. Bank (1871) 1 Colo. 278; San Bernadino Nat. 
Bank v. Anderson (1893, Cal.) 32 Pac. 168; Davis v. England, supra. 

•See Daniel v. Glidden (1905) 38 Wash. 556, 563-564; 80 Pac 811, 813, and 
Citizens Nat'l. Bank v. Ariss (1912) 68 Wash. 448, 451 ; 123 Pac. 593, 594. 
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have done, that in the case described the signer shall be liable, but 
only that "the mere addition" of certain words "does not exempt 
him." From this it may be argued that the statute merely excluded 
one possible ground of exemption (which was never held sufficient 
at common law) but left untouched the question whether extrinsic 
evidence of mutual understanding, or of intention on one side and 
knowledge on the other, might not change the liability.* 

The courts which admitted such evidence before the statute have 
very generally reached the same result under the act, but have 
shown some reluctance to place it on any ground involving the con- 
clusion that the entire subject is not covered and controlled by the act. 
The New York Court of Appeals avoided this difficulty by construing 
the word "disclosing" in section 20 as referring equally to a disclosure 
on the face of the instrument and one shown by extrinsic evidence. 5 
In the recent case of G. C. Riordan & Co. v. Thornsbury (1917, Ky.) 
198 S. W. 920, a note intended to be the obligation of a church was 
signed by five individuals, with the word "trustee" after each signa- 
ture, but with nothing in the instrument to disclose the principal. 
The court argued that the act itself distinguishes between the rights 
of the original payee or a holder not in due course on the one hand, and 
those of a holder in due course on the other, and referred specifically 
to section 58, which provides that "in the hands of any holder other 
than a holder in due course, a negotiable instrument is subject to the 
same defenses as if it were non-negotiable." From this the court 
concluded that while, after negotiation to a holder in due course, the 
last part of section 20 would impose an absolute liability on the signer, 
as between the original parties the rule so laid down was only prima 
facie, and extrinsic evidence was admissible to show a contrary under- 
standing. 

Such decisions seem to strain the words of section 20 by finding in 
a mere negation of one defense a general and affirmative imposition of 
liability, and then to strain the act again in order to find in the same 
section or elsewhere something to create an exception in cases where 
extrinsic evidence would have been admissible before the act. On 
the whole it seems doubtful if the framers of the act intended to change 
the rule followed in so many jurisdictions, which admitted extrinsic 
evidence as against any party affected with notice of the facts; but 
the real reason for this doubt is believed to be that the language of 
section 20 does not go far enough to manifest or effectuate such an 
intention. It is therefore more satisfactory to interpret the clause 
in question just as it reads, as excluding any defense based merely 



"This .was the view taken in Phelps v. Weber (1913, Ct Err.) 84 N. J. L. 
630, 87 Atl. 469, and Birmingham Iron Foundry v. Regnery (1907) 33 Pa. Super. 

Ct. 54- 
'Megowan v. Peterson (1902) 173 N. Y. 1 ; 65 N. E. 738. 
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on the addition of such words as "agent" or "trustee" after the 
signature, and to recognize that the act is silent on the admissibility 
or effect of any other evidence to avoid personal liability, thus neces- 
sarily leaving the law of each state on that point as it stood before the 
act was passed. 6 

A more interesting question is presented by a late Tennessee 
decision. As already indicated, the common law in most jurisdictions 
made little distinction between "agent" and "agent of X" after the 
signature, treating both, in the absence of extrinsic evidence, or in 
cases where such evidence was not admitted, as mere descriptio per- 
sonae. To find in the instrument itself an intention to contract for 
the principal, something more was necessary, such as the name of the 
principal as promisor in the body of the instrument, or some phrase 
before or after the signature which was more than "a mere description 
of the general relation or office which the person signing the paper 
holds to another person or to a corporation." The agent "must not 
only name his principal, but he must express by some form of words 
that the writing is the act of the principal, though done by the hand 
of the agent." 7 

Whatever justification this rule may once have had, in days when 
it was more or less customary to add to a man's name for more com- 
plete identification some word descriptive of his station or occupation, 8 
it would seem to serve little purpose today except to defeat intention. 
If we could disregard precedent and rely solely on present day customs 
and natural inferences, it is hard to see in most cases any reason why 
a man should sign a note as "agent of X," or "president of the Y 
Co.," unless he intended thereby to contract in behalf of X or of the 
Y Co. But the common law rule which denied any such inference 
was firmly entrenched. Has section 20 of the Negotiable Instruments 
Law changed this rule? If so, it was done with little, if any, general 
discussion or realization of its effect. 

In the Tennessee case referred to, a note was signed by certain 
individuals, in fact trustees of a church and authorized to contract 
for the church, with the words "trustees A. M. E. Zion Church" after 
their names. The court held, practically without discussion, that the 
Negotiable Instruments Law had changed the former rule, that the 
words quoted were, within the meaning of section 20, "words indicat- 
ing that he signs for or on behalf of a principal," and that by the 
express terms of the section the church was liable and the individuals 



* See note 4, supra. 

* Tucker Mfg. Co. v. Fairbanks (1867) 98 Mass. 101, 104. See also Kean v. 
Davis, supra (note 2), at p. 685, and other cases cited above. Cf. Roney's 
Adm'r. v. Winter (1861) 37 Ala. 277, and cases cited. 

'See Saul v. Southern Seating & Cab. Co. (1909) 6 Ga. App. 843, 846; 65 S. 
E. 1065, 1067. 
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were not. Wilson v. Clinton Chapel African M. E. Zion Church 
(1917, Tenn.) 198 S. W. 244. Here is no question of extrinsic 
evidence, but of the interpretation of the instrument on its face, neces- 
sarily affecting all parties, including holders for value without notice. 
The same result had been reached by the Massachusetts court in a 
similar case without extended argument. 9 

If the first clause of section 20, on which these decisions turned, 
were to be considered alone, it would seem that the test imposed by the 
statute, namely whether the words sufficiently indicate an intention to 
sign "for or on behalf of" a principal, was the same test which the 
common law sought to apply, and that if the common law was unduly 
exacting in its application of this test, there is still nothing in the words 
of this clause to change the direction of the inquiry, or avoid the 
authority of the common law decisions. But a comparison of the two 
clauses of section 20 furnishes a new argument, which, though not 
fully stated, was plainly indicated as the ground of the Massachusetts 
decision, 10 and doubtless explains the conclusion which the Tennessee 
court seems to have regarded as obvious. It is a natural inference 
from a reading of the whole section that its two clauses are intended 
to mark the dividing line; that in cases on one side of the line the 
individual, if duly authorized, is exempted from liability, while in cases 
on the other side he is not exempted, — at least on the face of the instru- 
ment. But the cases in which he is not exempted are only those in 
which the principal is not disclosed. Where the principal is disclosed, 
then, it may be argued that the f ramers of the act must have intended 
the case to come within the first clause. Forms of signature like that 
in the Tennessee case, or like "agent of X" or "president of the Y 
Co.," furnish perhaps the commonest class of cases in which the ques- 
tion of liability as between principal and representative arises, and 
the one most open to doubt on principle. If this class of cases is not 
within the first clause, we must conclude that the section carefully 
provides for cases on both sides of this debatable ground, and those 
on which little question would arise, but leaves the debatable ground 
itself untouched. As suggested in the first part of this discussion, the 



'Jump v. Sparling (1914) 218 Mass. 324, 105 N. E. 878. 

10 The language of the Massachusetts opinion, after quoting the words of the 
section, is as follows : 

"These words plainly imply that if the person signing a promissory note adds 
to his signature words describing himself an agent or as occupying some repre- 
sentative position which at the same time discloses the name of the principal, he 
shall be exempted from personal liability, while if he omits the name of the 
principal, although adding words of agency, he will be held liable personally 
and the words of agency will be treated simply as dcscriptio personae. In this 
respect the common-law rule of this commonwealth whereby agents bind them- 
selves by a form of signing a note such as the one at bar, even though acting 
with authority, Haverhill Ins. Co. v. Ncwhall, 1 Allen, 130, is abrogated. The 
agent now relieves himself from liability by a form of signature whereby he 
is described as agent of a disclosed principal." 
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assumption that the act specifically covers every case that may arise 
should not be pressed too far ; but that such an obvious gap was left 
in its provisions on a subject with which in this section it unquestion- 
ably undertook to deal, is not a conclusion to be readily accepted. 

On the other hand the opposite conclusion is not free from difficulty. 
If the framers of the act, or the legislatures which adopted it, intended 
to change a rule of the common law so well established as that now 
under consideration, their purpose could easily have been expressed 
more clearly; and it is somewhat significant that in the vigorous 
criticism to which the draft of the act was subjected by at least one 
eminent authority before its general adoption, and the equally vigorous 
defense, this point passed wholly without comment. 11 

The fact seems to be that the framers of the act, intentionally or 
otherwise, rather dodged the question, by language open to two con- 
structions neither of which is wholly convincing, and that the Massa- 
chusetts and Tennessee courts, intentionally or otherwise, have seized 
the opportunity thus afforded to substitute a more rational rule for 
one which had ceased to be in harmony with present day conditions 
and common sense. The law sometimes improves by inadvertence, 
and this may be such a case. 



MISREPRESENTATION BY SILENCE 

Is the seller of chattels who knows that the subject-matter of the 
sale is materially defective, and who nevertheless sells to a buyer who 
purchases in belief that the goods are what they appear to be — the 
defect being latent — guilty of misrepresentation or "fraud," so that 
the buyer may sue in tort for deceit or at least "rescind the contract" ? 
This problem is presented by the recent case of Salmonson v. Horswill 
(1917, So. Dak.) 164 N. W. 973, in which the defendant, when sued 
for the purchase price of a span of mules, set up as a defense the 
"fraud and deceit" of the plaintiff and that "on discovering such 
fraud she rescinded the contract." At the trial the evidence showed 
that the plaintiff expressly refused to warrant the mules as sound and 
that, "when inquiry was made of him in relation to the physical condi- 
tion of the mules, he not only refused to express any opinion thereon, 
but told defendant that she might try the mules and ascertain their 
condition," which the defendant did. The trial court also found that 
"at least one of the mules was to the knowledge of the plaintiff, afflicted 
with a disease known as the heaves, and that the disease in question 



"See articles by James Barr Ames in (1900, 1901) 14 Harv. L. Rev. 241, 442; 
(1903) 16 ibid. 255; by Lyman Denison Brewster in (1900) 10 Yale Law 
Journal 84; (1901) 15 Harv. L. Rev. 26; by Charles L. McKeehan in (1902) 
41 Am. L. Reg. (N. S.) 437, 499, 561. 



